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   May 12, 2021 
 
 
Dan Gilmore 
Wetlands Program Chief 
MassDEP Southeast Regional Office 
20 Riverside Drive  
Lakeville, MA 02347 
 
RE: Request for Denial Superseding Order of Conditions 
 Notice of Intent for ground-mounted solar energy facility, 140 Tihonet Road,  

Wareham, MA 
DEP File No. SE76-2611 

 
Dear Mr. Gilmore: 
 
 This Firm represents at least Ten Residents of Wareham1 with regard to the proposed ground-
mounted solar array and energy storage project at 140 Tihonet Road in Wareham, MA involving the 
clearing of almost 76 acres of forest and extensive grading and removal of earth material (the 
“Project”).  
 

Borrego Solar Systems, Inc. (the “Applicant”) filed a Notice of Intent” (“NOI”) with the 
Wareham Conservation Commission on or about June 2, 2020. 

 
The Commission opened the hearing on July 1, 2020 and continued it over multiple evenings to 

April 7, 2021.  At their meeting on April 7, 2021, the Commission voted to close the public hearing and 
then voted to approve the Project.   

 

 
1 Mathew Buckingham, 11 Crane Landing Road; Leslie Davis, 8 Trinity Lane; Annie Hayes, 52 Farmer's Lane; Eric 
McLaughlin, 127 Lake Avenue; Lisa Morales, 4 13th Street; Wendy O’Brien and Tom O’Brien, 3 Red Pine Lane; Kathy 
Pappalardo, 87 Fearing Hill Road; Edward Pacewicz, 42 McKinley Street; Simon Price and Margit Price,5 Red Pine 
Lane; Jody Santagate,9 Oakdale Street; John Santagate, 34 church Avenue. 
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The Commission issued an Order of Conditions on April 28, 2021 approving the Project with 
conditions (the “OOC”) under both the Wetlands Protection Act, G.L. c. 131, § 40 (the “Act”) and 
the Wareham Wetlands Protection Bylaw.  A copy of the OOC is attached as Exhibit 1.  The 
Commission found the Resource Areas present or near the Property to be significant to protection of 
private water supply, ground water supply, and wildlife habitat, as well as significant to prevention 
of pollution.  

 
On behalf of this Ten Resident group, we hereby request that the Department issue a 

Superseding Order of Conditions denying the Project.  The Order fails to protect the interests of the 
Act or meet the requirements of the Act’s implementing Regulations (310 CMR 10.00) (the 
“Regulations”).   

 
This Request is filed in a timely manner, within ten business days after the issuance of the 

Order. It is filed in accordance with the provisions of 310 CMR 10.03(7)(a)(2) and 310 CMR 
10.05(7)(a-d).  Attached as Exhibit 2 is a copy of the filing fee and filing fee transmittal form, 
which have been sent to the DEP Lockbox.  
 

The Ten Residents have standing to make this Request pursuant to 310 CMR 10.05(7)(a)5 as 
ten residents of the town where the land is located.  

 
Project Site 
 
 Owned by A.D. Makepeace Company, the Project Site is approximately 83 acres consisting 
of portion of several lots identified separately by the Assessor’s Office.2 The undeveloped Project 
Site is just east of Tihonet Pond Road which runs along the eastern shoreline of Tihonet Pond. The 
Project Site is bordered on the south by cranberry bogs and on the north by an easement held and 
used by New Bedford Gas and Edison Light, Co. for utility transmission lines.  A stream runs from 
the cranberry bogs in a northwesterly direction to Tihonet Pond, passing under Tihonet Road.  
 
 The Project Site essentially is a forested hill reaching more than 110 feet in elevation, and 
sloping westward towards Tihonet Pond – dropping approximately 50 feet – and sloping down 
towards the active cranberry bogs to the south – dropping approximately 60 feet.   
 
 The Project Site is mostly forested, with the Applicant’s consultant describing it consisting 
of rare forested pine barren.  Notice of Intent, Project Narrative, p. 2-2. The site is undisturbed 
pristine upland Atlantic Pine Barrens, a globally rare ecosystem and one of three on Earth. Part of 
the site is within NHESP’s “Biomap 2 Core Habitat Species of Conservation Concern”. 
 
 There are two related solar energy installations by the same landowner and applicant that 
will be built simultaneously with the one proposed at 140 Tihonet Road: one to the north at 150 
Tihonet Road, and the other at 27 Charge Pond Road, downstream on the Wankinko River. There is 
no explanation of the impacts of the simultaneous clear-cutting, earth removal and grading and 
construction for the three sites cumulatively. 

 
2 Map 111, Lot 1000-F; Map 111, Lot 1000-G; Map 111, Lot 1000_H; Map 111, Parcel R-1; and Map 112, Lot 1000. 
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The Proposed Clearing of Trees, Earth Removal, and Construction of Solar Energy Facility 
 
 The Notice of Intent and supplemental filings indicate that over 66 of the 83 acres of the 
Project Site will be cleared of vegetation and up to 2,108,000 cubic yards of earth excavated and 
removed from the Project Site to prepare it for installation of approximately 47,000 solar panels and 
energy storage facilities.  
 
 The Wetland resource area Bank is roughly parallel to the southwest boundary of the site, 
roughly 1,200 feet in length, associated with the stream flowing between the cranberry bogs and 
Tihonet Pond.   
 

An access road, 22-foot-wide barrier gate, and portion of Infiltration Basin 3 are proposed 
within 100 feet of Bank. The proposed access road will be placed within and requires grading 
between 50 and 100 feet of Bank. It appears that vehicles using this access point will have to travel 
within 50 feet of Bank.  

 
In addition, the Proposed emergency overflow for Infiltration Basin 3 will discharge onto 

the proposed access road and flow down the access road into the Buffer Zone and towards the 
Bank.  

 
The Project Does Not Comply with Performance Standards for Work in Buffer Zone 
 

The Project entails significant work in the Buffer Zone to Bank to clear trees, remove and 
grade earth, and construct an access road, barrier gate, and a portion of stormwater basin.  
Furthermore, the Applicant has failed to explain how vehicles will travel, in very close proximity to 
Bank, to and from the access road and turn into and out of the Project Site.   

 
There is no description of the number of trucks and types of equipment to be used for earth 

removal, the duration of the earth removal and the truck route for the earth removal vehicles.  Most 
likely, trucks and equipment will have to travel south along Tihonet Road which passes over the 
stream (and associated Bank) between Tihonet Pond and the cranberry bogs and passes through the 
Buffer Zone to Tihonet Pond. The Applicant has failed to describe what road improvements, if any, 
will be required, as well as the impacts from the significant increase in traffic by heavy equipment 
and vehicles.  

 
The Project fails to further the interests of the Act as required by 310 CMR 10.53(1). “The 

potential for adverse impacts to resource areas from work in the buffer zone may increase with the 
extent of the work and the proximity to the resource area. The issuing authority may consider the 
characteristics of the buffer zone, such as the presence of steep slopes, that may increase the 
potential for adverse impacts on resource areas.” 310 CMR 10.53(1).   

 
The extensive work in and the lack of adequate proposed natural vegetation within the 

sloping Buffer Zone, plus the access road directing overflow from the stormwater basin, all will 
result in an increase in stormwater and sediment flow to Bank, potentially destabilizing it.  
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Furthermore, vehicles will be passing within 50 feet of Bank potentially eroding the Bank and 
destabilizing it and leading to its collapse.     

 
Failed to apply for all obtainable permits – Earth Removal Permit 

 
 The Town of Wareham Bylaws require an Earth Removal Permit from the Board of 
Selectmen for any “earth” removal. Div. IV, Art. II, § 1 of the General Bylaws. “Earth” is defined as 
“loam, sand, gravel, stone, ore, peat, humus, clay, rock, soil, or any combination of these.”  Div. IV, 
Art. II, § 2.   
 
 The Applicant’s representative stated in writing that  “approximately 2,108,000 cubic yards 
of material will be removed prior to the installation of any solar panels” at the Project Site. 
 
 Implementing the requirement of the Act , MassDEP’s Wetlands Regulations state that: 
 

The requirement under M.G.L. c.131, § 40 to obtain or apply for all obtainable permits, 
variances and approvals required by local by-law with respect to the proposed activity shall 
mean only those which are feasible to obtain at the time the Notice of Intent is filed. 
Permits, variances, and approvals required by local by-law may include, among others, 
zoning variances, permits from boards of appeals, permits required under floodplain or 
wetland zoning by-laws and gravel removal permits. 
 

310 Mass. Code Regs. 10.05(4)(e) (emphasis added). 
 
 The Applicant failed to apply for an Earth Removal Permit prior to, or when filing its Notice 
of Intent.  Instead, seven months after filing it, the Applicant’s representative said “The landowner 
is currently coordinating with a local engineering firm regarding earth removal.”  That statement is 
further evidence that the Applicant failed to apply for all obtainable permits when filing its Notice 
of Intent.  
 

The Applicant’s weak and inadequate response that it is consulting with the Town about an 
earth removal permit does not satisfy the requirement of the Act. The Act gives a choice to an 
applicant to obtain or apply for permits at the time they file a Notice of Intent with a conservation 
commission. This Applicant did neither and that was a year ago.  

This failure has not been remedied. This requirement, by the way, has been in the Act all 
these years so that conservation commissions and, on appeal, DEP are not presented with 
hypothetical projects that cannot meet or may not be able to meet the requirements of other bylaws 
and regulations. Sometimes this involves the local board of health, zoning board of appeals, 
planning board, or others whose input is critical to whether and how a given project will be 
presented to the conservation commission. Other times this involves a sand and gravel board or, as 
here, the Board of Selectmen.  

 
DEP’s interpretation of the requirement actually lists a gravel removal permit as triggering 

this requirement.  It flies in the face of this proper DEP policy, under the Act and its own 
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regulations, to allow this Project to proceed. It would not be enough to merely stay this appeal until 
the applicant complies.  The requirement is intended to have the review and hearing of the 
Conservation Commission, with the important public input and any peer review, be of a project as 
already permitted locally or as presented at the same time to the other town board(s).  

 
Therefore, this Project should be denied without prejudice, of course, for the Applicant to 

refile the NOI with the Conservation Commission when and if the Project has obtained or applied 
for approval of an Earth Removal Permit under the Wareham General Bylaws.  

 
We note that DEP has enough to do in this day and age without entertaining huge 

commercial earth removal industrial-level projects, ostensibly ultimately for a solar facility, without 
the local approvals of the dirt moving element without which the solar installation will never 
happen.  

 
Over the years, DEP has jealously guarded its time and staff to do the important work of the 

Department. The salutary purpose of the requirement, which has been in the Act almost since the 
beginning, is to reserve DEP’s time and attention (like conservation commissions’, too) for real 
projects with real possibilities of coming to fruition. The Board of Selectmen, when and if it 
approves the earth work for this project, may or may not approve a configuration resembling what 
is before the DEP now. Most likely the Project will at least be dramatically downscaled, with 
impacts avoided, and mitigation of those impacts that are allowed.  

 
The Applicant might reply to this claim by saying, “We don’t feel we need an Earth 

Removal Permit”, or perhaps “We think we are exempt,” or maybe, “We prefer not to apply for an 
Earth Removal Permit and see what happens.” This should not be enough for DEP to waive the 
requirement. The requirement is not just a trigger for an applicant to state what he or she feels or 
thinks or prefers.  

 
Here, the Applicant has given the DEP nothing in the face of the requirement.  

 
A word about the nature of the requirement. It might be a procedural predicate for a 

conservation commission to entertain a NOI, in the nature of a first procedural step without which 
the local process does not properly continue. Some commissions administer it that way, allowing 
the applicant to fix the process by applying for the other obtainable permits. Other commissions 
treat it as more serious as a jurisdictional prerequisite without which the commission is powerless to 
approve the project.  

 
Either way, if this matter continues at DEP without the applicant producing an earth removal 

permit or application for it, this matter will become an important precedent for years to come. The 
issue is likely to be carried on to court after DEP review. 
 
Conclusion 
 

The Order of Conditions fails to protect the interests of the Act by allowing significant 
clearing and earth removal as well as the construction of an access roadway, barrier gate, and 
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portions of an infiltration basin where there are avoidable alterations and impacts to Resource Areas 
and the Buffer Zone.   

 
In addition, the Applicant failed to apply for all obtainable permits when filing its Notice of 

Intent.  
 
For the foregoing reasons, the Ten Residents requests that the Department overturn the 

Order and issue a Superseding Order of Conditions denying the Project. 
 
Thank you. 

 
       Very truly yours, 

       Nathaniel Stevens 

       Nathaniel Stevens 

 
Exhibits: 

1. Order of Conditions 
2. Copy of Filing Fee and Copy of Filing Fee Transmittal Form 

 
cc: Wareham Conservation Commission (via certified mail) 
 Applicant (via certified mail) 
 S. Minihane, PWS (via-email) 
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Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 
Request for Departmental Action Fee 
Transmittal Form 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

      4 
DEP File Number: 

 
76-2611 
Provided by DEP 

 
 A.  Request Information  
 1. Location of Project 

 140 Tihonet Road 
a. Street Address 

Wareham, MA  
b. City/Town, Zip 

       
c. Check number 

$245.00 
d. Fee amount 

Important: 
When filling 
out forms on 
the computer, 
use only the 
tab key to 
move your 
cursor - do 
not use the 
return key. 

 
  

2. Person or party making request (if appropriate, name the citizen group’s representative): 

 Margaret Sheehan  (group representatitve), c/o Nathaniel Stevens, Esq., McGregor & Legere, P.C. 
Name 

 15 Court Square - Suite 660 
Mailing Address 

 Boston 
City/Town 

MA 
State 

02108 
Zip Code 

 857-449-2217 
Phone Number 

617-338-0737 
Fax Number 

nstevens@mcgregorlaw.com 
Email Address 

3. Applicant (as shown on Determination of Applicability (Form 2), Order of Resource Area Delineation 
(Form 4B), Order of Conditions (Form 5), Restoration Order of Conditions (Form 5A), or Notice of 
Non-Significance (Form 6)): 

 Borrego Solar Systems, Inc. 
Name 

 55 Technology Drive, #102 
Mailing Address 

  Lowell 
City/Town 

MA 
State 

01851 
Zip Code 

  (888) 898-62-78 
Phone Number 

      
Fax Number 

zfarkes@borregosolar.com 
Email Address 

 4. DEP File Number: 

  Wetlands - SE76-2611 
  

  
 B. Instructions 
 1. When the Departmental action request is for (check one): 

  Superseding Order of Conditions – Fee: $120.00 (single family house projects) or $245 (all other 
projects) 

  Superseding Determination of Applicability – Fee: $120 

  Superseding Order of Resource Area Delineation – Fee: $120  

 
Send this form and check or money order, payable to the Commonwealth of Massachusetts, to: 
 

Department of Environmental Protection 
Box 4062 

Boston, MA 02211 
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Massachusetts Department of Environmental Protection  
Bureau of Resource Protection - Wetlands 
Request for Departmental Action Fee 
Transmittal Form 
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40  

      4 
DEP File Number: 

 
76-2611 
Provided by DEP 

 
 B. Instructions (cont.) 
 2. On a separate sheet attached to this form, state clearly and concisely the objections to the 

Determination or Order which is being appealed. To the extent that the Determination or Order is 
based on a municipal bylaw, and not on the Massachusetts Wetlands Protection Act or regulations, 
the Department has no appellate jurisdiction. 

 
3. Send a copy of this form and a copy of the check or money order with the Request for a 

Superseding Determination or Order by certified mail or hand delivery to the appropriate DEP 
Regional Office (see https://www.mass.gov/service-details/massdep-regional-offices-by-community).  

 
4. A copy of the request shall at the same time be sent by certified mail or hand delivery to the 

Conservation Commission and to the applicant, if he/she is not the appellant. 

 

 

 

 

 

 
 


